ORDINANCE NO. 810

AN ORDINANCE AMENDING ORDINANCE NO. 810 CIGARETTE DEALERS AND
SALES.

The City Council of Biwabik Minnesota ordains:

Ordinance No. 810 is hereby amended by deleting the entire Ordinance 810 and
substituting the following:

Section 810:01 Purpose - Because the city recognizes that many persons
under the age of eighteen (18) years purchase tobacco, tobacco products and tobacco
related devices, and such sales, possession and use are violations of State laws, and
because studies which the city hereby accepts and adopts, have shown that most smokers
begin smoking before they have reached the age of eighteen (18) years and that those
persons who reach the age of eighteen (18) years without having started smoking are
significantly less likely to begin smoking, and because smoking has been shown to be the
cause of several serious health problems which subsequently place a financial burden on
all levels of government, this ordinance shall be intended to regulate the sale of tobacco,
tobacco products and tobacco related devices for the purpose of enforcing and furthering
existing laws, to protect minors against the serious effects associated with the illegal use
of tobacco, tobacco products and tobacco related devices and to further the official public
policy of the State of Minnesota in regard to preventing young people from starting to
smoke as stated in Minn. Stat. Section 144.39.

Section 810:02 Definitions and interpretations - Except as otherwise to be
provided or clearly implied by context, all terms shall be given their commonly accepted
definitions. The singular shall include the plural and the plural shall include the singular.
The masculine shall include the feminine and neuter, and vice-versa. The term "shall"
means mandatory and the term "may" means permissive. The following terms shall have
the definitions given to them.

A. Tobacco or tobacco Products. Tobacco or Tobacco Products shall
mean any substance or item containing tobacco leaf, including but not
limited to cigarettes, cigars, pip tobacco, snuff, fine cut or other chewing
tobacco, cheroots, stogies, perique, granulated, plug cut, crimp cut, ready-
rubbed and other smoking tobacco, snuff flowers, cavendish, shorts, plug
and twist tobaccos, dipping tobaccos, refuse scraps, clippings, cutting, and
sweepings or tobacco, and other kinds and forms of tobacco leaf prepared
in such manner as to be suitable for chewing, snuffing or smoking.

B. Tobacco Related Devices. Tobacco related devices shall mean any
tobacco products as well as pipe, rolling papers or other device used in a




manner which enables the chewing, sniffing or smoking of tobacco or
tobacco products.

C. Self-Service Merchandising. Self-service merchandising shall mean
open displays of tobacco, tobacco products or tobacco related devices in
any way where any persons shall have access to the products without the
assistance or intervention of an employee of the premises maintaining the
self-service merchandising. Self-service merchandising shall not include
vending machines.

D. Vending Machine. Vending Machine shall mean any mechanical,
electric or electronic, or other type of device which dispenses tobacco,
tobacco products or tobacco related devices upon the insertion of money,
tokens, or other forms of payment directly into the machine by the person
seeking to purchase the tobacco, tobacco products or tobacco related
device.

E. Individually Packaged. Individually packaged shall mean the practice
of selling any tobacco or tobacco product wrapped individually for sale.
Individually wrapped tobacco and tobacco shall include, but not be limited
to, single cigarette packs, single bags or cans of loose tobacco in any form,
and single cans or other packaging of snuff or chewing tobacco. Cartons or
other packaging containing nine (9) or fewer packs or other containers as
described in this subdivision shall be considered individually packaged.
Cartons or other packages containing more than nine (9) packs or other
containers as described in this subdivision shall not be considered
individually packaged.

F. Loosies. Loosies shall mean the common term used to refer to a
single or individually packaged cigarette.

G. Minor. Minor shall mean any natural person who has not yet reached
the age of eighteen (18) years.

H. Retail Establishment. Retail Establishment shall mean any place of
business where tobacco, tobacco products, or tobacco related devices are
available for sale.

l. Moveable Place of Business. Moveable Place of Business shall refer
to any form of business operated out of a truck, van, automobile, or other
type of vehicle or transportable shelter and not a fixed address store front or
other permanent type of structure authorized for sales transactions.




J. Sales. A sale shall mean any transfer of goods for money, trade,
barter, or other consideration.

K. Compliance Checks. Compliance Checks shall mean the system the
city uses to investigate and ensure that those authorized to sell tobacco,
tobacco products and tobacco related devices are following and complying
with the requirements of this ordinance.

L. Training Program. Training Program shall mean every licensee shall
have in effect a training program for employees that instructs them about the
law prohibiting the sale of tobacco to minors, related civil and criminal
penalties and the licensee's policy regarding the sale of tobacco products
including, without limitation, the penalties for violating this ordinance and
applicable provisions of State Law.

Subd. 3. License. No personnel shall sell or offer to sell any tobacco, tobacco
products or tobacco related devices without first having obtained a license from the
City for each location within the City from which such sales shall be conducted.

A Application. An application for a license to sell tobacco, tobacco
products or tobacco related devices shall be made on a form provided by the
City. The application shall contain the full name of the applicant, the
applicant's residential and business address and telephone numbers, the
name and address of the business for which the license is sought and any
additional information the City deems necessary. Each location will be
required to obtain a separate license. Every person applying for a license
to sell, at retail, any tobacco product shall certify on the annual license
application that the person has implemented a training program as required
by Subd. 2-L of this ordinance. Upon receipt of a completed application, the
city clerk shall forward the application to the council for action at a regularly
scheduled council meeting. If the clerk shall determine that an application
is incomplete, he or she shall return the application with notice of the
information necessary to make the application complete.

B. Action. The council may either approve or deny the license, or it may
delay action for such reasonable period of time, as necessary, to complete
any investigation of the application or applicant it deems necessary. If the
council shall approve the license, the clerk shall issue the license to the
applicant. If the council denies the license, notice of the denial shall be
given to the applicant along with the notice of the applicant's right to appeal
the council's decision.



C. Term. All licenses under this ordinance shall be issued for one (1)
calendar year from the date of January 1 to December 31.

D. Revocation or suspension. Any license issued under this ordinance
may be revoked or suspended for a violation of this ordinance.

E. Moveable Place of Business. No license shall be issued to a
moveable place of business. Only fixed location businesses shall be eligible
to be licensed under this ordinance.

F. Transfers. All licenses issued under this ordinance shall be valid only
on the premises for which the license was issued and only for the person to
whom the license was issued. No transfer of any license to another location
or person shall be valid without the proper fee and prior approval of the city
council. No refund shall be provided to the existing licensee on transfer.

G. Display. All licenses shall be conspicuously posted at the place for
which the license is issued and shall be exhibited to any person upon
request.

H. Renewals. The renewal of a license issued under this section shall
be handled in the same manner as the original application. The request for
a renewal shall be made at least 45 days, but not more than 60 days, before
the expiration of the current license. The issuance of a license issued under
this ordinance shall be considered a privilege and not an absolute right of
the applicant and shall not entitle the holder to an automatic renewal of the
license. ' '

Subd. 4. Fees. No license shall be issued under this ordinance until the
appropriate license fee shall be paid in full. The fee shall be set by Council
resolution. The license fee shall not be prorated for any partial year.

Subd. 5. Basis for Denial of License. The following shall be grounds for
denying the issuance of renewal of a license under this ordinance and if a license
is mistakenly issued or renewed to a person, it shall be revoked upon the discovery
that the person was ineligible for the license under this Section.

A The applicant is under the age of eighteen (18) years.

B. The applicant has been convicted, within the past five (5) years, of
any violation of a Federal, State or local law, ordinance provisions, or other
regulation relating to tobacco, tobacco products or tobacco related devices.
This provision may be waived by the City Council.



C. The applicant has had a license to sell tobacco, tobacco products or
tobacco related devices revoked within the preceding 12 months from the
date of the application.

D. The applicant fails to provide any information required on the
application, or provides false or misleading information.

E. The applicant is prohibited by Federal, State or other local law,
ordinance or other regulation, from holding a license.

Subd. 6. Prohibited Sales. It shall be a violation of this ordinance for any
licensee or employee, or agent of any licensee to sell or offer to sell any tobacco,
tobacco product or tobacco related device.

A To any person under the age of eighteen (18) years.
B. By means of any type of Vending Machine.

C. By any other means or to any other person prohibited by Federal,
State or other local law, ordinance provision or other regulation.

Subd. 7. Vending Machines. It shall be unlawful for any person to allow the
sale of tobacco, tobacco products or tobacco related devices within the City of
Biwabik by means of a Vending Machine.

Subd. 8. Self-Service Sales. It shall be uniawful for any person to allow the
sale of loosies or individually packaged tobacco, tobacco products or tobacco
related devices by any means where the customer may have access to such items
without having to request the item from the licensee or the licensee's employee.
The intent of this provision is that self-service of tobacco products is prohibited.

Subd. 9. Responsibility. All licenses under this ordinance shall be responsible
for the actions of their employees in regard to the sale of tobacco, tobacco products
or tobacco related devices on the licensed premises and the sale of such items by
an employee shall be considered a sale by the license holder.

Subd. 10.  Compliance Check and Inspections. The City shall conduct a
minimum of one unannounced compliance check once per year. All licensed
premises shall be open to inspection by the city police or other authorized city
officials during regular business hours.

Subd. 11.  Signage. Each licensee shall have easily readable signs clearly



posted near the cashier which indicates to the clerk and purchaser the year of birth
to be of legal age to purchase tobacco products. "You must have been born on or
before today's date in the year to be of legal age to purchase tobacco
products" is considered to be acceptable signage.

Subd. 12. Violations and Penalties.

A. Notice. Upon discovery of a suspected violation the alleged violator
shall be issued, either personally or by mail, a citation that sets forth the
alleged violation and which shall inform the alleged violator of his or her right
to be heard on the accusation.

B. Hearings. If the person accused of violating this ordinance so
requests, a hearing shall be scheduled, the time and place of which shall be
provided to the accused violator.

C. Hearing Officer. The City Council shall serve as the hearing officer.

D. Decision. If the hearing officer determines that a violation of this
ordinance did occur, that decision, along with the hearing officers reasons
for finding a violation and the penalty to be imposed under a schedule of
fines determined by the city council (see attached schedule which may be
amended separate from this ordinance), shall be recorded in writing, a copy
of which shall be provided to the accused violator. Likewise, if the hearing
officer finds that no violation occurred or finds grounds for not imposing any
penalty, such findings shall be recorded and a copy provided to the
acquitted accused violator.

E. Appeals. Appeals of any decision made by the hearing officers shall
be filed in the District Court for the City in which the alleged violation
occurred.

F. Misdemeanor Prosecution. Nothing in this section shall prohibit the
City from seeking prosecution as a misdemeanor for any alleged violation of
this ordinance. If the City elects to seek misdemeanor prosecution, no
administrative penalty shall be imposed.

G. Continued Violation. Each Violation, and every day in which a
violation occurs or continues, shall constitute a separate offense.

Subd. 13. Affirmative Defense. It shall be an affirmative defense to the violation




of this ordinance to have reasonably relied on proof of age as described by State
law.

Subd. 14. Severability and Savings Clause. If any section or portion of this
ordinance shall be found unconstitutional or other wise invalid or unenforceable by
a court of competent jurisdiction, that finding shall not serve as invalidation or effect
the validity and enforceability of any other section or provision of this ordinance.

Section 2.  Effective Date. This ordinance becomes effective thirty (30) days after
publication.

Adopted by the Biwabik City Council this 13th day of May, 1998.

L bk,

Robert G. Wdods, Mayor

Attested:

\é/mﬁa) Q&:ﬁzﬁ

Pamela J. Berts¢City Administrator

Published in the Biwabik Times on the 4th day of June, 1998.



ORDINANCE 810 - SCHEDULE OF FINES

AN ORDINANCE AMENDING ORDINANCE NO. 810 CIGARETTE DEALERS
AND SALES ADOPTED MAY 13, 1998.

TO BE ASSESSED FOR VIOLATIONS OCCURRING
DURING A 24 MONTH PERIOD

First Offense:

Retailer shall be fined $100, plus costs and surcharges (currently $37)
Purchaser shall be fined $100, plus costs and surcharges (currently $37)
Clerk shall be fined $100, plus costs and surcharges (currently $37)

Second Offense:

Retailer shall be fined $200, plus $37 costs and surcharges
Purchaser shall be fined $200, plus $37 costs and surcharges
Clerk shall be fined $200, plus $37 costs and surcharges

Third Offense:

Retailer shall be fined $300, plus $37 costs and surcharges
Purchaser shall be fined $300, plus $37 costs and surcharges
Clerk shall be fined $300, plus $37 costs and surcharges

Fourth Offense;

A fourth offense by either Retailer, Purchaser or Clerk shall be punishable
as a standard misdemeanor offense under Minnesota Statutes 609.03 (3) as
from time to time amended.

Revised February 11, 2002
Adopted March 11, 2002

(‘%m AL ho—rou—
Catharine L. Niemi, Mayor

Attest:
Pamela J. Bert;, City Administrator

Published in the Range Times March 21, 2002.




SCHEDULE OF FINES

TO BE ASSESSED FOR VIOLATIONS OCCURRING
DURING A 24 MONTH PERIOD

First Offense:

Retailer shall be fined $75.00
Purchaser shall be fined $75.00
Clerk shall be fined $75.00

Second Offense:

Retailer shall be fined $150.00
Purchaser shall be fined $150.00
Clerk shall be fined $150.00

Third Offense;

Retailer shall be fined $200.00 and license to sell shall be suspended for a
period of 30 days as determined by the hearing officer.

Purchaser shall be fined $200.00

Clerk shall be fined $200.00

Fourth Offense:

Retailer shall be fined $300.00 and license shall be suspended for one (1)
year as determined by the hearing officer.

Purchaser shall be fined $300.00

Clerk shall be fined $300.00



Section 810:00
Section 810 - Cigarette Dealers and Saies

Section 810:01 License Required. No person, persons, firm or corparation shall
directly or indirectly or by means of any device keep for retail sale, s2ll at retail, or
otherwise dispose of any cigarette or cigarette wrapper at any place in the City of
Biwabik unless a license therefore shall first have been obtained as provided in this
ordinance.

- Section 810:02 Application and Issuance. Application for such license shall be made to
the City Clerk-Treasurer. Such application shall state the full name and address of the
applicant, the location of the building and the part intended to be used by the
applicant under such license, the kind of business conducted at such location, and
such other information as shall be required by the application form. Upon the filing of
such application with the Clerk-Treasurer, it shall be presented to the City Council for

its consideration, and if granted by the Council, a license shall be issued by the City
Clerk-Treasurer upon payment of the required fee.

Section 810:03 License Fee. The fee for every such license shall be $12.00 per annum.
Every license shall expire on December 31st next after its issuance except that a
short-term license may be issued for the retail sale of cigarettes at a temporary
location and may be made to expire at a date specified in the license but not later than
the following December 31st. For any license, the fee shall be computed at the rate of
$1.00 for each month or fractional part of a month covered by the license. Licenses
shall not be transferable from one person to another.

Section 810:04 Licenses Shall Be Displayed. Every such license shall be kept
conspicuously posted about the place for which the license is issued and shall be
exhibited to any person upon request.

Section 810:05 Restrictions. No license shall be issued except to a person of good
moral character. No license shall be issued to an applicant for sale of cigarettes at any
place other than his established place of business except that a short-term license
may be issued to an applicant for the sale of cigarettes at his temporary place of
business. No license shall be issued for the sale of cigarettes at a movable place of
business; nor shall any license be issued for the sale of cigarettes at more than one
place of business. No person shall sell or give away any cigarette, cigarette paper or
cigarette wrapper to any person below the age of 18 years. No person shall keep for
sale, sell, or dispose of any cigarette containing opium, morphine, jimson weed, bella
donna, strychnia, cocaine, marijuana, or any other deleterious or poisonous drug
except nicotine.



Section 810:00

Section 810:06 Revocation. Every such license may be revoked by the Council for a

violation of any provision of this ordinance if the licensee has been given a reasonable
notice and an opportunity to be heard.
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